
Thc broad scope orthc EBR exemption is not accidental. Congress realized that a 

business rclatiotiship inay arisc because a con~unicr has purchased a particular product 

from a multi-product timi, and that neither the marketer nor its customer should be 

artificially cut off rrom other producls offercd by the samc company which may ~ or may 

not ~ bc “relaled” to the original purchasc. Congress also recognized that some 

consumers might not want to receive calls regarding products “unrelated” to the 

transaction that gave risc to the EBR. The solution was to put control in the hand of the 

consumer: Thc consumer can always instruct the merchant to place his or her name on 

thc merchant’s DNC list, despite thc existence of the business relationship. As the 

Coinmission and courts have recognized,“ in the contexl of a company-specific list, this 

rcquest effectively terminates the EBR, thc EBR exemption (although not the underlying 

business relationship or contract) for purposes of future calls, regardless or whether the 

subscquent call involves a product that is “related” to the original transaction. 

The existing opl-out arraiigement moots a further difficulty with the attempt to 

narrow the EBR definition: How is the tenn “relaled’ to be defined? Is offering fishing 

gcar to a consumer who purchased a sleeping bag “related” or not? Is offering a DVD to 

a club member who purchased a book upon which the DVD is based a “related” 

transaction? Most importantly, is there to be a dirferent “relatedness” test for telephone 

companies subjcct to the Coniniission’s CPNT rules than there is for other businesses 

subjccl only to the TCPA’! ITSO, how is that differcncc to bc justified? The short answer 

is that any altempt to narrow the scope o f  the EBR by reference to the content of a call, or 

Ihc typc ofproduct or service involved is, if not unlawful, certainly bad policy. 
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Tile Commission also questions whether or not there should be a temporal limit 

on EBR. A temporal limit will needlessly complicate a clear rule. As an initial mattcr, 

we note once again that if Congress had intended to limit the duration of an EBR, i t  

would have provided the Commission with a statutory basis to do so. A temporal limit 

on the duration of an EBR is not simply a time, place, and manner restriction on speech. 

It wotild interfcrc with contract and business relationships between marketers and their 

e~rislirig custoniers. 

Moreover, there is no reasonable means to establish a "clock" - to determine 

when the relationship begins and ends ~ that will apply across all the industries that  use 

the phonc to relate to their customers. Different busincss models require different periods 

of' time. For example, a lawn care company may only call customers at the start of the 

growing scasoii. A niagazinc company may contact a customer at the end of multi-year 

subscription. A clothing company may  call at the start of a sale. Thus, the time that 

companies and consumers consider to be a useful EBR may range from a few weeks lo  a 

Tea) years. The variation is so great that a n y  attempt by regulators to establish uniform 

temporal limits is invariably subjective and arbitrary. 

In states that have tried to crcatc narrow temporal limits on EBR, the regulations 

havc bccomc complicated, di I-ficult to administer, and virtually impossible to enforce. 

They also reflect considerable diTrereiices.'x The Commission should maintain 

rcgulations that are simple ror businesscs and consumers to follow, that are edorceable, 

h a t  provide clear guidance, and that promote reasonable business opportunities. 

11 SCY,. eg., Arkansas ~ 56 nionrhs (Act 1465 3 ;(e)); California - pending proposal of 1 year for 
scasonal goods, 30 days foI lion-seasoiial goods, plus other l i m i t s  for yarious other goods and 
scr\'ices: Colorado ~ 18 months (Colo. Rev. Stat. 5 6-1-903(7)); Kansas ~ 6 months (Kan. Stat. 
Ann 50-670); Missourl ~ 180 days (Mo. R e v .  Stat. 9 407.1095): Oklahoma ~ 24 months (Okla. 
Stat. I 5  5 7758.23);  Tennessee ~ 12 mon111s (Tenn. Code Ami. C: 65-4.401). 
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Furlhennore, one definition of EBR should apply throughout the regulations. Forcing 

niarkelers to u t i l i~e  multiple definitions of EBR will needlessly complicate administration 

and compliancc efforts, triggcriiig kesh consumer complaints. There is no evidence that 

Ihc cxisting definition does not work; i t  should be retained. 

C. THE COMMISSION MUST EXERCISE ITS EXCLUSIVE 
JURISDICTION OVER THE USE OF PREDlCTlVE DIALERS 

This Commission is the only regulatory agency authorized and empowered to 

regulate predictive dialers. If the Commission determines that thc rccord in this 

proceeding demonstrates a need for regulatory litnits on predictive dialers, The DMA 

bclicvcs that a cap of 5% of answcrcd calls per day is a reasonable limit on abandoned 

calls. AI all events, there is no val id  reason to sct a rate lower than 3% within a 30-day 

period. Most importantly, the Commission should clarify that its standards ~ including a 

decision tzol to impose new rules, if that is h e  case.  preempt any other regulations that 

purport to govern the use of prcdictivc dialers used to place interstate calls. 

1.  The FCC Has Sole Authority to Regulate Predictive Dialers as 
Customer Premises Equipment (CPE) 

The Commission asks whether predictive dialers are “automated telephone dialing 

systeins” within the meaning of the TCPA. There is no global answer to this question. 

The statutory definition turns on whether the device is “capable” of generating numbers 

Tor randoin or sequential dialing. There are a number of different types of dialers in the 

market; a number o r  companies ~ including many of the largest telemarketers and service 

but-eaus ~ use proprietary systems. Some dialcrs are capable of being programmed for 

sequential or random dialing; sonic are not. Fundamentally, however, whether or not 
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predictive dialers arc kchnically covered by the definition of “autodialer” in the TCPA, 

they are plainly CPE and, thererore, within the FCC’s cxclusive jurisdiction. 

Thc Communications Act of 1934, as amended (“Communications Act” or 

“Act”), givcs this Commission plenary jurisdiction to “rcgulat[e] interstate and foreign . . 

communica~ions by wirc and radio.”B The FCC also has jurisdiction over facilities that  

arc iiicidental to the transmission of iiiterstate wire The Act, however, 

also provides that, with certain exccplions ~ notably including iniplementation of the 

TCPA ~ it shall nol “be construed to apply or to give the Commission jurisdiction with 

respect to . , . charges, classifications, practices, services, facilities, or regulations for or 

in  coniiection with intrastate coniniur~ication service by wire or radio o f  any carrier.”” 

Thus, Congress grantcd the Commission exclusive jurisdiction over “interstate 

cominunicalions”’ while gencrally preserving jurisdiction over “intrastate 

communications” for the statcs. When, however, communications facilities are jointly 

uscd for both inter- and intrastate communications, the Commission may and has 

prccmpted stale regulation of intrastate activities to promote and protect thc achievement 

o f  federal policies. 

4711.S.C. q 151. S ~ a l s o  I ( / .  t; 152(a) 

lei. t; 151(52). T l~e  Commilnlcations Act defines “u,irc coniniunication” as “the transmission of 

writing, signs. signals, pictuler, and sounds of all kinds by aid of wire, cable, or other like 
coniicction beiween the points o r  oiigin and reception of such transmission, including all 
Insrri inicntall l irs, facilliira, apparalua, and services . . . incidental to such transnussion.” 

/if 152(b). 

Thc Comniunicalions Aci defines an “inlrrstate comniuiiicaLion” to include communications or 
transmissions from ally Slate or U.S. possesslon or trrriiory to any other State, possession, or 
teriitory. /d 3 153(22) 

I Y  
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In particular, thc Coniniission long ago preempted state efforts to regulate 

cttstoiiier premiscs equipment, or “CPE,” that are inconsistent with FCC standards.23 

C P E  is defincd as “equipmcnt employed on the premises o r a  person (other than a carrier) 

to originate, roule, or tenninate tcleconimunications.”~ Whether or not the Commission 

finds that they are a fotni o f  “autodialer” tinder the TCPA, predictive dialers are plainly 

CPE: They are located at a marketer’s (or its teleservices vendor’s) business location and 

thcy arc designed and manuractured for the specific purposes of originating, routing, and 

terminating lelccommuiiications. Thus, slatcs (such as California) seeking to 

subslantivcly regulate the opera:ion of predictive dialers do so in conflict with the 

Commission’s longstanding policy of prcctnpting state regulation of CPE, 

The need ror a single, nalional standard governing the operation of predictive 

dialers is conipelling. This form of CPE is used jointly for inter- and intrastate 

communications and i t  i s  not feasible to separate them physically or as a regulatory 

matter. State regulation would cffcctivcly negate federal policy.’i 

Like other fornis of CPE, predictive dialers support both inter- and intra-state 

communications and are used “inseparably and inlerchangeably” for both types of 

calling. Predictive dialers are, for instance, routinely used lo call past customers who are 

scattcrcd throughout the country Lo ofrer a new or enhanced product or service, including 

Secz Amendment of Section 64.702 ofrhe Conunission’s Rules (Second Computer Inquiry), F i i d  
~ ~ ~ ~ i s i o i i .  77 F.C C.2d 384 (1980). W W L ,  84 F.C.C.2d 512, j ifrther recon., 88 F.C.C.2d 384- 
(198 I ) ,  ig’d s r l h  nom , Conipi,/~,. & Co~ii i .  /iiiiii& As,coc. 1’. K C ,  693 F.2d 198 (D.C. Cir .  1982), 
te r !  denied, 461 U S .  93X (1983)(“CC/.I”). 

47 L1.S.C \\ 153(14). 

‘i 

?.I 

1 %  ~. Sw. ‘.g. T~,KLI.Y Pidbiic Mil. Coniin’ii v FCC, 886 F.2d 1325 (D.C. Or. 1989) (upholding PCC 
prcenlpliori of s late regulation or cotineclion of private imcrou’are system to the PSTN); lllinols 
B e / /  Ti4 Co. FCC, 883 F.2d 104 (D.C.  Cir. 1989) (upholding FCC precnlption o f  stale 
regulations rclating lo Ceitttcx service); ? h % h  Caroliilrr liiii. Cornn~ ‘ P I  I‘. FCC, 552 F.2d 1036 (4th 
Ci i .  1977) (“NCUC /I”), CCYI i/wiied, 434 U S .  874 (1977) (same - customer-supplied telepllonrs). 



customers in the same slate(s) where a marketer maintains its call center(s). A call to 

California might be followed by calls to New York, then to Ohio, to Arkansas, more to 

California, and so on. It would be uiireasonably burdensome to require telephone 

niarkctcrs to maintain separatc predictive dialing systems in order to “separate” inter- and 

intrastatc calling capabilities. And such a policy would be particularly oncrous ~ and 

expensiue and u n h i r  ~~ for companies that inaintain call centers in multiple states. 

If, for instance, thc FCC adopts a 5% cap on call abandonment, a marketer 

cngaged in interstatc marketing could not reasonably use one predictive dialing system to 

place calls into statcs that choose to adopt a Lower rate, or to include a different time 

period or type(s) of calls to determinc its actual abandonment rate. The only option 

n#ould he to reprogram thc system every single lime i t  is going to place a call to a 

different state. That is simply unworkable in an interstate marketing context. Marketers 

Lvould, in  effect, be forced to divide cvcry single marketing campaign virtually on a call- 

by-call basis. Tt would also render such syslems useless, since any efficiency gains they 

offer would be lost, not least because of the need to make constant changes to the system. 

Furthcrmorc, a marketer could not use the system ut nll in a state thal purports to set an 

abandonment rate at zero, which not even manual dialing can achieve. Therefore, if the 

Commission decides to limit abandoned calls tied to predictive dialing, i t  must ensure 

that marketers can depend on uniform nationwide standards and, in particular, a 

predictable, consistent limit on call abandonment. The Commission must preempt any 

law or regulation that would establish a lower rate than the Commission adopts. Nothing 

would so negatc a fedcral policy as a state requirement that purports to prohibit what 

fedcral standards expressly permit. 
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I t  is also impossible to segregatc the interstate components of a regulatory scheme 

for predictive dialers. I t  is not feasible to separate interstate and intrastate calls for 

ptirposcs o r  applying dilferent rulcs to each, or for purposes of assessing or enforcing 

compliance with a myriad o f  inconsistent and potentially conflicting computational rules. 

Marketers can not, for inslance, artificially “allocate” some portion of the operation of a 

predictive dialing system to intrastate calls while reserving somc othcr part of it for 

inlerslalc ciills to determine whcthcr or not they have satisfied an abandonment rate limit. 

There is simply no way to tease out rules that would apply only to interstate calls from 

those that could apply only lo in-state calls. Thus, if states are permitted to impose 

different standards for predictivc dialers, marketers would face a host of varying 

standards ~ which could even change within a single state depending on the type of 

product or service offcred, who or when a marketer calls, or other factors ~ with which i t  

would surely be impossible to comply without maintaining a separate system for every 

state, and perhaps for every calling campaign. As the Court explained in CCfA, “when 

stale regulation of intrastate cqtiipmcnt or facilities would interfere with the achievement 

of a fcdcral regulatory goal, the Commission’s jurisdiction is paramount and conflicting 

state regulations must necessarily yield to the rederal regulatory s c h e n ~ ” ~  The 

Commission must, therefore, make clear that any standards it adopts governing predictive 

dialers preempt different state requirements.- 2 1  

CCIA. 693 F.2d a t  214 

A l t h o u g h  these c o m n i ~ n t s  rocus mosi l i cav i l y  on lhc difticulries posed by the prospcct of multiple 
<late srandards, The DMA also iiotcs that t h e  FCC’s exclusive jurisdiction over interstare 
 communication^ and alicil lary facilities pursuant to rhe Communicarions Act also precludes other 
federal agencics from regulaLing predictive dialrrs absenr a specific g r a n t  of authority tiom 
Congress. 

1<> 

2 7  
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2. The  TCPA Permits the FCC to Preempt State Regulation of 
Predictive Dialers 

Thc TCPA specifically addresses the interplay between state and federal 

regulation of teletnarkcting practices and i t  pcrniits this Coinmission to preempt state 

rules Soveming predictive dialers. In fact, i t  effectively compels the Commission to 

preempt othcr standards purporting to govern the operation of this CPE technology. 

First, the TCPA allows the Commission to regulate intrastate calls: It establishes 

standards that apply not only to interstate but also to intrastate telephone solicitations.2x 

When Congress amended the Communications Act to incorporate the TCPA, it amended 

scction 2(b) of the Acl to exclude the TCPA from the section 2(b) limitations on FCC 

authority to regulate intrastate activity. Specifically, section 2(b) states that ‘‘[e].rcept as 

provided in scctions 223 ~hi-oirgh 227 [the TCPA] of this title” the Act may not be 

conslrucd to givc the FCC jurisdiction over intrastatc communications.- Thus, Congress 

carvcd out an exception for the TCPA so that, notwithstanding the section 2(b) 

limitations thal apply in other contexts, the TCPA expressly permits the Commission to 

adopt standards that govern intrastate activity 

29 

Sccond, thc TCPA cxprcssly provides for the establishment of uniform technical 

operations for all autodialers. It  provides that, “except for the standards” that the FCC 

?E S’ce, c ,g ,  Te\,o I ’  , ~ I , nc~ I cu~ ,  Hias1 t-m lire, I21  F. Supp. 2d 1085 (W.D. Tex. 2000) 

47 1I.S.C. C; 152(bj(emphasir added). l h e  TCPA also directed the FCC to consider, in assessing 
the viability of a national D N C  database, whetliei or iiot diffkrent standards should apply to 
“local” calls, giving further indication that Congress was empowering the FCC to regulate them. 
/I/. 81 6 227(cj(l)(C). S ~ W ~ I / J O  137 Cong. Kec. E793 (daily ed. Mar. 6, 1991) (statement of Rep. 
Markey) (“The Icgislation, which (‘over-.( bu lh  i iWiislote and intersrule unsoliciled calls, will 
establish Federal guidelines that will f i l l  h e  regulatory gap due to differences in Federal and State 
klrmarketiiig iegulatioiis. This will , p c ’  adwr i i x j : \  ii single ,set ofgrourul rules and prevent them 
from falliiig througli the cracks betwcen Federal and State statutes.”) (emphasis added). 

I,, 
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adopts to govern the technical and procedural aspects ofprerecorded messages, as well as 

scparatc provisions relating to a national database, the federal statute does not preempt 

certain state s ~ a n d a r d s . ~  Sincc the TCPA provides that state laws are not preempted 

except" as to, inwr d i n ,  technical and procedural rcquirements, i t  follows that state laws 

om wholly preempted to the extcnt that thcy seek to govern such matters. Thus, the 

TCPA affirmatively and cxplicitly preempts state standards that seek to regulate 

equipment that is governed by the Commission’s technical and procedural rules, which 

plainly includes automatic dialing systems ~~ with or without predictive dialing 

capabilities.” 

“ 

I t  would havc been irrational for Congress to conclude that nationwidc technical 

and procedural standards are necessary lor equipment that generates pre-recorded 

messagcs, but that different and inconsistent technical and procedural rules could apply 

when the same equipmenl is used to route live operator calls, which Congress rcgarded as 

far less problematic. Congress did not act irrationally. It amended section 2(b) of the Act 

to rcfer to the TCPA to enable the Commission to adopt unifonn technical and procedural 

standards for CPE regardless of whether it is used for pre-recorded calls or with live 

operators. The establishment of a call abandonment rate (including rcgulation of 

answjering machine detection) is no lcss a technical or procedural standard than the 

“automatic rclease” requirement applicable to pre-recorded calls. Both are, therefore, 

subject to the Commission’s cxclusive jiirisdiction. 

17 U.S.C. $ 5  227(d). (c)(l j .  

/(/. 
techtiical standards) and 
hcandards). 

ill 

1 227(d)( ] ) ( A )  (p t i i l i i b i~ ing  use of autodialers iii a iniliiner (hat does not comply wlth FCC 
227(d)[3j (tcquiri i ig FCC to promulgate technical and procedural 
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T M ,  the TCPA’s “sabinSs” provision does not alter the Commission’s 

overarching and exclusive jurisdiction over interstate comm~inications and CPE, 

including predictive dialers. The savings language in the TCPA does preserve stales’ 

jurisdiction ovcr some intrastale teleinarkcting activity by providing that neither the 

TCPA nor thc Conimission’s iinplenienting regulations 

shall preempt any Slate law lhal imposes more restrictive intrastate requirements 
or replalions on, or which prohihits - (A) the use of telephone facsimile 
machines or other eleclronic devices to send unsolicitcd advertisements; (B) the 
use of a~itoinatic tclephone dialing systems; (C) the use o f  artificial or prerecorded 
message systems; or (D) the making of tclephone  solicitation^.^ 

Yct. when i t  cnacted the TCPA, Congress was ccrtainly well aware of the  fedcral- 

stale jt~risdictioiial division it established - and maintains - in the Communications Act 

and the limits of stales’ powers. Thc TCPA did not override or in any way disturb the 

Commission’s longstanding policy of preempting state regulation of CPE 

The fact that the TCPA grants state officials enforcement rights, as well as the 

TCPA’s legislative history, furthcr underscore Congressional sensitivity to states’ lack of 

.jurisdiction over interstatc telemarkeling activity; i t  is one of the key reasons Congress 

cnacted the TCPA.’7 Similarly, Coinmission staff has previously explained that states 

have virtually no power to regulale intcrstate telemarketing. In 1998, the Chief of the 

Yctwork Services Division or the  FCC’s Colnnlon Carrier Bureau wrote to a member of 

the Maryland House of Delcgatcs, in  response to his request for clarification, and 

:1 
~~ /d g 227(e)( I )  (cmphasis added). 

See Seii. Kep. No. 102-178 a t  3 (1991). wp/- iukd  iii 1991 U.S.C.C.A.N. 1968, 1970 (“over 40 
states have enacted lcgislatioil limiting the use o f  [prerecorded mersagc devices] or otherwise 
restricring unsolicited felcrnarkcting. The n~easures have had l imi ted effect, however, bccause 
States d o  not ha.vr jurisdict ion o\’cr inlerstate calls. Many States have expressed a desire for 
Federal legislation . . . to aupplcment their restrictioiis 011 intrastate calls.”); id. at 5 ,  ri,pi.iiikd iiz 

1991 I~!.S.(:.C.A.N. at 1973 (“Fcderal action i s  necessary because States do not have jurisdict ion 
to piorect their citizens dgalnst those who use these machines to place interstate telephone calls.”). 

-, ,, 
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concludcd that the Communications Act “precludes Maryland from regulating or 

rcstrictiiig interstate commercial tclernarketing calls.”3’ 

At the same time, Congress departed from the longstanding policy of preserving 

to the states control over intrastate coniniunications matters and, as we have pointed out, 

cxpressly amended Section 2(b) of the Communications Act to enable the Commission to 

cstablisli a single national standard for both intrastate and interstate calls as to those 

matters whcrc a national standard is, as a technological and policy matter, imperative. 

Thus, there simply is no conflict bctween section 2(b) of the Communications Act 

as anicnded by the TCPA and the savings language subsection (e)(l) of the TCPA. The 

TCPA’s saving language docs not trump the Commission’s plenary jurisdiction over 

CPE used for inter- and inlrastate conimunications. States lack authority to establish 

standards for abandonment rates involving predictive dialers that are inconsistent with 

standards establishcd by the FCC. The language and legislative history of the TCPA 

demonstrate that, to tlic cxtcnt that states retain jurisdiction over the use of predictive 

dialcrs under subsection (e)( I ) or the TCPA, their jurisdiction is confined to regulating 

such matters as calling hours and disclosure requirements applicable to intrastate calls 

that are placed through the use of such customer prc~niscs equipment.35 By contrast, 

uiidcr section 2(b) of thc Communications Act, the Commission has exclusive 

jurisdiction over the opcrating standards ~ such as abandonment rates ~ that govern the 

use of the equipment for both inter- and intrastate calls. 

11 
I.ctler from Gcraldii ic A Marise, Chief. Network Scrvices Division, Common Cari.ier Bureau, 
Fedcial Comniuiiicatioiis Commission, to Delegate Ronald A. Guns, House of Delegates (January 
20, l99X). 

Srr Hiwrl  I: New hliJrim Rii ,$ Ewui i i t iws,  374 US. 424 ( 1  963). ,> 
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3. The Commission Should Adopt a Reusorruble Limit on Predictive 
Dialer Ahandoned Calls 

Predictive dialers enable a marketer lo place more calls more efficiently by 

“predicting” when telephonc salcs representatives (“TSRs”’) will be available to speak to 

a consumer and then placing calls at (hat rate. Thus, a prcdictive dialer is a dialing 

system that can usc something greater than a 1:l ratio of outbound telephone lines to the 

number o f  TSRs. The system is “iritelligent,” and makes decisions about when to dial 

based on a myriad of factors such as average call length, percentage of  pick-ups, time of 

day, availablc agents, and available systeni resources in an attempt to minimize average 

TSR wait liine while limiting the perccnlage of calls that are “abandoned.” Predictive 

dialing helps enable TSRs to spend more timc speaking with consumers who are 

interested in an offer than waiting foi- a connection or manually dialing calls. But it is no1 

an exact science and somctiines a TSR will not be available to handle a call; when a TSR 

can not take a call the machinc disconnects, which has become known as an “abandoned” 

call. 

The DMA recognircs that despite the tremendous efficiencies of  predictive 

dialing systems ~ which ultimately benefit consumers in the form o f  lower prices, fewer 

niisdials, and improved quality controls ~ overly aggessivc or careless use of this 

lecluiology can annoy and frustrate consumers who too often get disconnected or find no 

one on the line when they answer a phone call. Too many abandoned calls also hurt 

conscientious tclcinarkctcrs by eroding coiisunier confidence and goodwill. 

AS wc have noted, The DMA Guitfelinesfur Ethical Business Pruciices set high 

standards for elhical business practices; Article #41 or the guidelines govenls ihe use of 
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pi-edictiw dia1ers.l’’ Aftcr careful study and consideration, The DMA established a 

standard requiring menibcrs 10 inaintain a call abandonment rate that is “as close to 0% as 

possible, and in  nu case sliould exceed 5% of answered calls per day in any campaign.” 

Tclcniarketers also should not “abandon the same telephone number more than twice 

within a 48-hour timc pcriod and not more than twicc within a 30-day period of a 

marketing campaign.” This is a reasonable threshold that balances consumer concerns 

with marketers’ nced for the cfficiencies of predictive dialing technology. 

When wc adopted thc guides, The DMA pledged to continue to examine these 

liniits, and we continue to do so. Expericnce to dale makes clear that a cap of less than 

3% within a 30-day period is not realistic. It  is not feasible to maintain abandonment 

rates of less than 3% and makc meaningful use of the efficiency gains that the tcchnology 

offers. Thus, while The DMA could support a reasonable limit on abandoned calls, the 

Commissioii must ensurc that such a cap does not fal l  below 3% of answered calls within 

a 30-day period. 

At thc same tinie, the Commission must emphatically reject the suggeslion 

advanced in  the FTC proceeding that all abandoned calls he treated as a violation of the 

disclosure rules. Among other things, a call may be disconnected because the consumer 

hangs up within the permitted lag interval and the disclosures cannot he made in any 

meanin~fid way. Moreovcr, the practical effect of treating “dead air” (discussed below) 

and abandoned calls as violating the disclosurc rules is to establish a zero abandonment 

rate. As The DMA’s guidelines recognixe, such a level is an appropriate and laudable 



business goal. 

teclinology, and it can not and should not be establishcd as a legal standard. 

It i s  not, howvcr ,  a practical objective given the current state of 

The Commission will nccd to spell out with precision what constitutes an 

“abandoned call” for puq’oses of its abandonment rate standard and how the abandoned 

call rate would be calculated. One typc of abandoned call can occur when no customer 

reprcscntative is available to handle a call placed by a predictive dialer. A similar ~ but 

dirrercnt ~ issue ariscs wi th  the use of answering machine detection (“AMD”). AMD 

allows marketers IO detect whether a live person or an answering machine has answered 

the call and to abandon the call if thc intended recipient does not pick up the phone in 

pcrson. Although the technology varies, it unquestionably creates the potential for an 

increase in “dead air.” Dead air, howcver, is not the same lhing as an abandoned call. 

Moreover, as thc AMD technology is pcrfected, thc duration of dead air resulting from 

the usc of AMD is likely to decline. The use of AMD can serve a legitimate business 

piirposc while creating a minimal inconvenicnce or annoyance lo consumers. 

Nonetheless, the Conimission may be concerned about the use of AMD to 

abandon calls that are picked u p  by the consumer. This practice, which is of relatively 

rcccnt origin, seems principally to involve marketers who wish only to lcave a pre- 

recorded niessage with the consumer’s answering nnachinc or voice mail and, therefore, 

cither abandon the call outright or (misleadingly) generate a “sorry wrong number” 

response if the call is answeted by a live person. It is unclear why the few marketers 

using this practice believe i t  satisfies [lie spirit of the TCPA. Whatever the reason, the 

practice leads to a virtually 100 percent abandonment rate on answered calls. 

The use of AMD for other purposes is more complex. Nonetheless, The DMA 

recognires that lhcre are coiisuiners who find the dead air phenomenon offensive. Thcre 



is an alternativc to an outright ban on A M D  that should be equally effective. First, with 

callcr LD there is less question about who is calling and lcaving “dead air.” Second, 

treating calls with cxcessive periods of “dcad air” as abandoned would satisfy legitimate 

consunicr concerns without unduly impioging on proper use of technology. With current 

lechnology, it is not feasible to ensurc that “dead air” will last less than f i ve  seconds. 

Yet, marketers I-ecognize that consumers do not like dead air and frequently hang-up 

while *aitiiig for a sales reprcsentative, and are constantly improving AMD and 

prcdictive dialing technology to reduce this time. 

The D M A  bclieves that the Commission should specify that the maximum 

permissible lag tiinc is five scconds from the end of the called party’s greeting3 Any 

tclephone solicitalion call answered by a live pcrson to which the marketer does not reply 

within that time should be deemed abandoned. Thus, calls involving excessive dead air 

would hc counted in the numcrator of thc formula for determining an abandonment rate; 

the denominator should be all calls (including abandoned calls) answered by a l i ve  

person. The Commission should thcii specify a reasonable limit ~ and not lcss than 3% 

wilhin a 30-day period  as an acceptable cap on call abandonment. 

Such a rule will raise additional questions about record-keeping requirements. 

Predictive dialers are not data storage units ~ they hold phone numbers to place calls. 

They can generate certain reports that include calls made, calls answered, and calls 

abandoned. A reasonable rccord relention period would allow the Commission or state 

authorities to iiivesfigate specific complains against marketers. We believe that a 12- 

month retention period would bc rcasonable. But, the Commission should not require 

li U Kan Stat. Ann. 50-670( I)(b)(O) 
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niarketcrs lo rcport all data geiierated 011 a rcgular basis; to do so would inundate the 

Commission with meaningless data. The issue is, once again, allowing for enforcement 

of rcasonable and rational standards designed to curb abuses without stifling use of 

perfectly legitiiiiatc technology in furtherancc o f  legitimate and valuable business and 

consumer interests. 

D. THE COMMISSION DOES NOT NEED TO AMEND THE RULES 
GOVERNING PRE-RECORDED CAI,IS  

The Commission’s NPRM suggesls that prerecorded calls should be limited to 

calls related to the purpose of an EBR on which they are based and that “dual purpose” 

ciills should be regulated. Dual-p~irpose calls f i t  into two categories: Calls by nonprofits 

that utilize a n  affinity program and noncommcrcial calls that contain some commercial 

eleincnl. As discussed above, The D M A  urges a single, broad definition of an EBR in all 

contexts. For dual-purpose calls, if the call i s  made by or on behalf of a nonprofit, it 

should be cxempt. For calls with a con~mercial and a noncornniercial purpose to those 

with whom the commercial marketer does not have an EBR, then the call to an individual 

on the DNC list can he made only irthc marketer has properly obtained [he called party’s 

prior express consent. There is no need for the Commission to clarify this rule. 

E. IT IS NOT NECESSARY TO REDEFINE “RESIDENTIAL” CALLS TO 
INCLUDE CALLS TO WIRELESS PHONES 

The Commission has raised a number of qtiestions relating to the prohibitions on 

placing cer(ain calls to wireless numbers, and has asked whether or not it should rework 

the definition of a “rcsidential” call to include wireless numbers, to ensure that such 

numbers are protccted by the DNC provisions of the rules. We do not think that i t  is 

necessary to revise the definition, largely because the underlying goal of limiting calls to 

34 



wirclcss phones has been addrcssed. Specifically, The DMA recently announced that i t  

has madc arrangements to obtain (from Ncustar, which administers the pool o f  numbers 

available as part o f  the North American Number Plan), and make available to telephone 

solicitors, wirclcss area codes and exchanges data. Tlie service, which is akin Lo the TPS, 

will  hclp marketers identify and suppress calls to wireless phonc numbers. 

PART II - COMMENTS REGARDING A NATIONAL DO-NOT-CALL LIST 

The DMA has tradilionally opposed a governmentally imposed national do-not- 

call list. We still do not hclieve that a nationwide list is necessary, because the current 

FCC conipany-specific rcquirenlents ~ enhanced by The DMA’s TPS ~ have been 

cntirely effective in suppressing unwarranted telephone solicitations. Our experience 

confirms that self-regulation is still the best way to address issues in a broad and complex 

medium such as telephone marketing. 

We recognize, howevcr, that no-call lists are popular with state regulators and 

evidently h a w  some appeal to both the FTC and this Commission. Perhaps this is 

because these lists inay sceni to bc an easy way to enable consumers to reduce unwanted 

teleplionc solicitations and make enforcement simpler. In fact, they are more difficult 

and costly to develop and administer than most people probably assume. Similarly, we 

bclieve that enforcement is a more complex and nuanced issue than has been imagined. 

At the same timc, inarketcrs are facing unprecedented complexity in their erforts to honor 

a growing numbcr of stale DNC rules. Therefore, if the record in this proceeding leads 

tlie Coinmission to conclude that some form of national DNC list is justified, it must 

proceed with extreme care in  the iniplcincntation of such a regime for policy, legal and, 
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abovc all, Constitutional reasons. Wc address the Constitutional issues in Section A, 

below. 

Aparl [rum Constitutional concerns, it may be possible to dcvelop a nationwide 

DNC program that still allows for the succcss and growth of interstate commerce through 

telemarketing. To do this, however, the 

Commission must ~ as a starting point ~ enstire that my nationwide DNC program 

achieves several core objectives. m, i t  is absolutely imperative that the Commission 

preempt slate DNC requirements. Second, i t  is also critical that this Commission 

supersede any  FTC requirement to subscribc to a national DNC list. Marketers 

absolutely must be able to go LO one place to obtain one list and be assured that they will 

be i n  compliance nationwide. Thc proliferation of state lists ~ compounded now by the 

prospect of at least otic and perhaps two national lists ~ is crippling to telemarketing. 

The patchwork of DNC obligations that regulators collectively are piling on 

teleinarkeling poscs an unrcasonable burden on interstate commerce and impermissibly 

restricts cotnmercial speech. W d ,  the FCC must exempt calls to persons with whom the 

calling party has an established business relationship and calls by tax-exempt, non-profit 

entities. 

We outline an affirmative proposal below. 

I f the  Commission procccds with a national DNC program, The DMA proposes a 

“Sum of the States” approach. We believe it will address these concerns, while also 

providing appropriate coveragc for consumers. Thc Comnlission should also consider 

imposing different, less onerous requirements in special cases, such as local calls and for 

constitulionally-protcctcd industt-ics such as newspapers and magazines. We deal with 

thesc mattcrs i n  Sections B and C, below. We further point out that, if the Commission 

decides to proceed with a n y  form o r a  national DNC list, i t  will need to afford interested 
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parties the opportunity to comment on the specifics o f  such a proposal, a topic as to 

uhich thc NPRM IS  entirely silcnt 

A. A NATIONAL DNC I,IST REQUIREMENT OFFENDS T H E  FIRST 
AMENDMENT 

The DMA addressed the First Amendment issues implicated by a nationwide 

DNC list in  great dctail in its commenls before the Federal Trade Commission and they 

nccd not bc repeated at leiiglh here. We attach relevant excerpts from those comments as 

Exhibit 2H and incorporated them herein by rcference. The standards under Centvnf 

Hidson are familiar, plainly applicable to this Commission’s consideration of whether to 

devclop a national DNC list, and compel the conclusion that a national DNC list can not 

withshnd First Amcndnient scrutiny. 

There arc two fundamental problems with a governmentally imposed and 

controlled national list. First, if the only objective o f  such a list - and the only reason for 

its creation ~ is to reduce the absolute number o f  calls made to the American public, the 

govcrnniental interest is itsclf tinconslilutional. The governrncnt simply has no right to 

dccide, direclly or indirectly, how many lclcphone solicitation calls should be made in 

any givcn year or othcr period 

Second, a govcmment-imposed national DNC list is both over- and under- 

inclusivc. The only arguably defensible Justificatioil for the creation of a national DNC 

l ist is that the American public or a substantial segment of it regards unsolicited 

coininercial or quasi-commercial tclephone calls as an iiivasion of the “privacy” of their 

honics. But thc facts simply do not support this proposition. What  the public wants - 

a i d  what the existing rules pcrmjl i t  to achieve - is thc ability to pick and chose among 

> <  SCL’ pp. 24-33 
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the companies, tax exempt orKanizations, and (for that matter) political parties from 

which they wish to receivc inronnation. Congress itself recognized that the privacy 

interest that the TCPA is iiitendcd to protect is not absolute and “must be balanced in  a 

way  that prolects the privacy o f  individuals and permits legitimate telemarkeling 

practices.”E The imposition of a national DNC list does not balance these cqual interests 

in any respect. Such a list is ovcr-inclusive because i t  broadly suppresses commercial 

speech while, at the same tinie, pills consumers to the choice of receiving all 

leleniarkcting calls or none. Thc government simply does not have a “substantial” 

interest i n  sucIi an outcome.‘” 

Furthcrmore, because of the structure of the TCPA, imposing a national DNC list 

is under inclusive and, therefore, cannol be said Lo “directly advance” the governmental 

iilteresl asscrtcd.ll The TCPA does not broadly govern uninvited telephone calls or even 

uninvitcd “comiiiercial” calls. Rather, any national list created under the TCPA would 

only govern calls that fall within the definition of a “telephone solicitation.” As the 

NPRM itself makes clear, Lhal means that entire categories of callers and categories of 

types of‘ calls would not he subject to the requirement. In some cases, the exemption ~ 

e.g., lor an esk~blishcd business relationship, not-for-profit organizations and political 

parties and, poten~ially, ~ h c  press may themselves be constitutionally mandated. But 

ill TCPA, Pub. 1. i io .  1112-243 g 2(9) (1991) (emphasis added) 

20 Gi’eolri’ N<,\I Or/eiIiis / i ~ ~ J l l l / c l ~ s l l l ~ g  .4.y., ‘11 1’. L l ~ i l e d  SlOfeS, 5 2 1  U.S. 113, 186-87 (1999) 
(qur~tioiiii ig ~Vhcrhcl- gowlnmental Interest was substantial given Inconsistent regulatory 
f iamcwrk):  Coili i i l  HuAoii  Go.\ & E/rcl i . ic Co,p v Plrhlic Stwvice Comm ‘H,  447 U.S. 557, 569 
(1980); U S  Cl’(,.~i. Iuc I ’  FCC, 1x2 F.3d 1224, 1235 (10th Cir. 1999) (“[Plrivacy may only 
co~istilure a substantial intel-esi i f  the govcmnient specifically artlculates and properly justifies 
It.”). 

Ct,~ifi.ii/ Hi i i i .~(in, 447 I:.S. at 504; see iilro Elerrfield v .  Farie, 507 U.S. 761, I7 I (1993) (explaining 
h a t  the xovernmeni must show that “its resfriction w i l l  in fact alleviate [the harm] to a mawrial  
degiee”). 

4 1  
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thc fact remains that these excluded calls represent a substantial percentage of the calls 

that residential subscribers rcceive inow and would continue to receive even under a 

national DNC list regime. Because the Coinmission cannot re-write the statute to define 

more broadly the “precisc intcrest” advanccd by the Congress for creation of the TCPA, 

the result IS  that a national DNC list will be under-inclusive and, therefore, will not 

directly or materially advance the governincntal interest concerned. 

The protcction of the “privacy” of residential subscribers only from unwanted 

“telephone solicitations” is constilulionally infirni for another reason. By statutorily 

limiting the list to cerlain k inds  o f  commercial calls, Congress has placed “too much 

iniportance on the distinction between commercial and non commercial speech”J2 and, in 

some cases, bclween speakers wlio are both engaged in commercial speech. In short, 

because a national DNC list is under-inclusive (and in some cases unavoidably under- 

inclusive for constitutional reasons) it will inevitably favor one type of speech over 

another i n  a fashion that  the Constitution will not countenance.- 43 

Because a government-mandatcd national DNC list arguably fails the first, and 

plainly fails the second and third prongs of  Ceii/l-id Hudson, i t  necessarily fails the fourth 

prong as well. Because a national DNC list would be over-inclusive, it would not be 

“narrowly tailored” to serve a signi licant governmental intcrest; because i t  would be 

tinder-inclusive, i t  would not be “tailored” to “directly advance” such an interest.% 

C. ; i l c i i i i i d  v. D i r co re i .~  Nc/ivii i.k Inc., 507 U.S. 4 I O ,  424 ( I  993) 

Sei, i d  4 I 5  (noting that the ciry iif Cincinnati opted riot to limit the number of liewspaper racks 
contatniiig traditional Iiewspapers because of First Amendmenl concerns). 

Gi.m/e!- V c w  0rli.011~ f l r o m h s f i i i g ,  527 U.S. at 183-84 (“‘Yhe foul parts ofthe Cmrrd H u d u n  
test are no! entirely discrete. A l l  are important and, IO a certain extent, interrelated: Each raise, a 
relcvant questioii tha[ may ilirorm a judgment concerning the other three.”). 

1’ 
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B. CORE REQUIREMENTS OF A NATIONAL DNC PROGRAM 

1. Preemption of State Requirements 

Under the TCPA, state DNC rcquirements must yicld to a national DNC databasc. 

Although thc TCPA directed thc Commission to consider different methods to enable 

consumers to avoid rccciving unwanted telephone solicitations,5 Congress specifically 

authorized the Commission to “require the establishment and operation of u single 

/iotio/icil ~lrimhrrse” of DNC requests.“’ Thus, Congress intended the Commission lo  

preempt state regulation if the Commission opted to employ a nationwide database. 

Moreover, subsection(e)(2) of [lie TCPA provides thal if the Commission dccides to 

cstablish a national list, then: 

a Statc or local authority may not, in its regulation of telephone solicitations, 
require the use of any dalabase, list, or listing system that does not include the 
part of such singlc national database that relates to such state.”47 

Accordingly, siatcs seeking to cnforcc DNC obligations must do so based on “their 

seginent” of a national list.@ The TCPA further provides that a limited set of more 

47 U.S.C. p 227(c). As discussed more fully abovc, the Commissioii may also prcempt conflicting 
DNC reqiiirements tinder section I of the Communications Act, which gives the FCC plenary 
jurisdiction over interstate coniniunications. 47 I1.S.C. $ 151 

l d  $ 227(c)(3)(emphasis added). 

45 

46  

/d $ 227(c)(2). 41 

See ol>o id. $ 227(c)(3)(J) (database must be designed to enable states to usc it to enforce state 
law) .  Ai1 earlier bill passed by the Ilouse of Representatives, H.R.1304, included somewhat 
different language about rhc interplay between state and federal requirements than the final 
version that became tlir TCPA. Ultimatcly, however, the difference had little substantive effect. 
Section (0 0TH.R. 1304 provided that  ifthe FCC wcrc to establish a national DNC database: 

48 

( 2 ) .  . . a State or local authority may not de\’elop any different database or system for use 

rolicitatioiis in any inaiincr ihal is not based upon the requirements imposed by the 
Comiissioii.  

( 3 )  Stale tnforcenicnt Perniittcd.. Sotliing in this rcctjon or i n  the regulations prescribed 
undei thls section shal l  prohibit the segmentation of the database or functionally 
equ~valeiit method or procedure for use by State or local authorities, nor preempt any 
Stale or local authoriry rrom creating mechanisms to enforce compllance with the 
database or runctionally equivalent system, or a segment thereof, 

ir i  the regulation of telephone solicitations and may not enforce restrictions on telephone 
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restrictive inirastate requirements are not preempted, but this “savings” clause is made 

“subject to,” and is, therefore, extinguished by, the preemptive force o f  subsectioii(e)(2) 

BS i t  rc~ates to a national DNC.“) 

Congress, Lhcrefore, expected and intended thc Coinmission to preempt other 

rcquireinenls to ensure that marketers would only have to obtain one list. The language ~ 

aiid legislative history ~ of the TCPA leave no doubt that Congress was mindful of the 

burdens that the TCPA would place on industry, and did not want them to be excessive.’0 

Ccilainly Congress did not envision that marketers would be subject to duplicative or 

conflicting DNC obligalions. 

2. 

The Coniniission also inust, if it wishcs to impose a national DNC standard, 

supersede any FTC do-iiol-call list. Above all, the FTC has no legal authority to adopt a 

national DNC list or require anyone to subscribe to it. The DMA briefed this issue 

extensively in its comments before the FTC; we have attached an excerpt of those 

Superseding an FTC Do-Not-Call Program 

111 comparisoii, by providing lhdl  il starc may inor “require the use of any  database, list, or listing 
sysreii i  i l i a 1  docs not include [lie pai~l of such siiigle national database that relates to such state,” the 
TCPA mcicly simplified and nicldcd subsections (f)(2) and (f)(3) of H.R. 1304 into a more 
sricamlined and colieiciir provision. Yet, in subsrance, the TCPA st111 preempts state efforts to 
impose difrercnt requirements. aiid still pcrinits states to enforce h e  federal standards. 

I d  4 227(e)(l). 

S w  cg, 1I.R. Rep. No. 102-317 ( IWI),  9 CIS H .  36323 (“The Conunittee further believes tha t  
because SUIC Ian’s wil l  be preempied, rhe Federal i t a t i i t c  must he sufficiently comprehensive and 
detailed [lo] ensure States (sic) interests are advanced and protected.”); 137 Cong. Rec. S16,204 
(dally ed. Nor .  7, 19‘>1) (statement of Sen. Gore) (“While the States remain free l o  adopt laws 
akct i i ig  intrastale communicatioiis, 1 am sire the Senator would join me i n  cncouraging the 
Stalcs to adopt laws consistent with Ihc Federal systcm to facilitate the telemarketers’ ability to 
comply f d l y  w ~ t h  both tlie State and Fedcral laws regaiding intrastate communicatlons.”); I37 
C<)~ig.  Rcc. HI 1,311 (daily cd. No\,. 26, I O O l )  (statement ofRep.  Rinaldo) (“To ensure a uniform 
apploactl to this nationwide piobleni, this bill would preempt the States from adopting a database 
appl~oach, 1 1  l l i e  FCC niaiidates a nalioiial darabase. From the Industry’s perspective, this 
pieeinption lhas the iniportant benefit o f  ensuring tha t  telrmal-keters are not subject to duplicative 
regilatioii.”) 

44 
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coinmenis i n  Exhibit 2” and incorporate them herein by reference. In summary, the 

Tclcriiarkeiing and Consumcr Fraud and Abusc Prevention Act (“Telemarketing Act”)” 

gives thc FTC jurisdiction to promulgate rcgulations to proscribe “deceptive 

teleinarketing” and “othcr abusive tcleinarketing” conduct. Neither of these mandales 

encompasses thc formation of a iiatiorial DNC list. 

Similarly, this Commission may not simply mandate that entities subject to its 

jurisdiction comply with the FTC’s rule. This Commission has no power to delegate to 

oihcr fcderal agencies its duties 01- powers under the TCPA and can not make coinpliance 

with the TCPA deperidcnt on its assessment that a company has adhered to other 

agencies’ standards.s Even i f  thc FTC had authority to create a DNC, it remains 

powerless to cnforce its requircments against entities such as common carriers, banks, 

arid others. Although i t  is theoretically possible for the FTC and this Commission to 

divide enforcement whilc rctaining one DNC list and set of implementing regulations, in 

practice that approach would result in staggering disparity i n  the potential liability that 

various entities would face i n  the event of non-compliance. The FTC and FCC havc very 

dirfereni cnforcement tools at their disposal, and may seek and impose different 

sanctions. DiIfereni industry segments mtist not face different consequences for violating 

cssentially the same federal standard. To the contrary, the TCPA permitted only the 

cstahlishment of a “siirgle national databasc” and thcn only if the FCC deemed i t  

S’r pp. 15-2 I 

I 5  II.S.C 4 6101 cr,req 

5 ,  

1 ,  ~~ 

‘3 S r c .  c’.g., Keviek, of the Coniniission’s I3roadcast and Cable Equal Ernploymei~i Opportunity 
Rulcs 2nd Policies. Second Repoin 2nd Oidcr and Third Noticc of Proposcd Rulemaking, MM 
tlocket No. 98-204. 11 130. (T<clcased Nov. 20, 2002)(“We can not merely assume thaL a broadly 
detincd clash o t  s t a t m i l s  is iiccessarily subject in cacli iiislance to a n  effective alternative to our 
rrquiremciits. and. e1.m if we  could, reliance on such alternate programs would put us in the 
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nccesswy. Congress neithcr coiiteinplated nor authorized two federal lists. Congress 

only a u t h o r i d  this Commission to adopt a national database, and it gave the 

Cominission preemptive authority lo do so.’? 

3. State Jurisdictional Issues 

Thc Commission requested conimenl rcgarding states’ jurisdiction over out-of- 

state telcmarkelcrs.i Contrary to Ihe assertions or state law enforcement oflicials,j” 

stales do not have jurisdiction to apply state laws covering telephone solicitations to 

interstalc tcleplione calls. This coticlusion reinforces the fact that, if it implements a 

national DNC database, the FCC must prc-enipt state efforts to apply their state DNC 

rules to intcrstate and intrastate marketcrs. 

Leaving aside the broad question of whcther or not the states have jurisdiction 

over out-of-state marketers under thc Due Process and Commerce Clauses of the 

Constitution, Congress has declined to grant thc states such jurisdiction as they might 

otlierwisc have to iiiiposc state law requircnients on telephone solicitation calls that  

originate in  onc state and terminate in  another. It did so by enacting both the TCPA and 

uiitenable position o f  iavirig to resolve =licther a broadcaster had violated requirements of other 
agencies i n  order to deteriiiiiie whctlicr it b a s  in compliance with ou r  rulss.”). 

A p a i l  from the FTC’s rundamental lack ofpower to impose a national DNC, an FTC database will 
not address inany other isstics t h a t  must be considered and resolved. Prcemption of state lists is 
one, but therc arc others. For instance, as the Commission noted in the NPRM, i t  IS bound to 
ensure t l i a i  i t \  database meets certain minimum critcrin that the FTC IS  not, such as  ensuring that 
carriers provide certain notices about consumers‘ right to be on the list ( a i l  obligation that the FTC 
h a y  no.iurisdiction 10  inipose), as wcll a s  giving states appropriate access so that they may enforce 
compliance with 11ie IISI. ‘l~hc PTC has not yet released its final rules, so it is diff-icult to offer 
complete comments on how Ihc filial rule inight conflict with (01 complement) an FCC database. 

AI a minimuni, if  the FTC issues its tinal tules bdore this Commission acts on its own proposal, 
we urge this Commission lo permit interested parlics to submit addirional comments regarding the 
iiiipact ofthose rules on this proceeding. 

,Vl’R,bl at 11 63. 

(I 

~I’hr FTC nught or might iiot speak to these concerns, and its final tules may raise more questions. 

,i 
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the Telemarketing Act. The laller confers upon the FTC primary jurisdiction over 

interstate calls subject to the federal law and only empowers the states to enforce the 

redcral standards adopted b y  the FTC with respect to such calls. 

The TCPA makcs even clcarer that statcs lack power to apply their telephonc 

marketing laws exlra-tcrritorially. A central reason for the enactment of the TCPA is that 

Congress concluded that thc states do not and should not have jurisdiction over interstate 

cominunications.7 The TCPA Icaves unchanged thc language of Section 2(a) of the 

Comm~inications Act, which grants lhe FCC cxclusive jurisdiction of “all interstate and 

foreign ~onin,uiiication.”” It expressly provides that ~ i n  the absence of a national list -- 

the statcs may only iniposc a limited group of “more restrictive itrtrusfate requirements” 

on telephonc solicitation.” In short, the states can not now enforce their statutes except 

as to markelcrs over whom they have in personam jurisdiction and then only with respect 

to calls that originate and temiinate within the same state.@ Tf the FCC adopts a national 

DNC list, a state inay cnforcc this Commission’s requirements as to all calls terminating 

in (hat statc, but its jurisdiction lo do so would arisc undcr federal law, and federal 

substanli\~e standards and any independent authority to establish “more restrictive” 

intrastate standards wo~ild cxpirc by operation of section (e)(l) of the TCPA. 

lri.; Comments and Recoinniriidalioi~ of the Attorneys General, filcd in llle FTC proceed~ng 
( T i ~ l c ~ i i u i ~ k i h g  Sides Rui r .  Nolice OJ Pwposetl Rulcninkiny, Federal Trade Conmmission, 61 Fed. 
l l cy .  4492 (January 30, 2002)). at 10. 

SW .S“/”“ note 33 

47 I1.S.C. 1S2(a) 

i h 

~~ 

7 ,  

55 

5 , )  
It/. 4 227(e)(  I )  

C J ,  Miril l (~‘orp v. Nol ih I&iki,~ii .  504 U S .  298 (1992) cl,l 
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4. Exemptions for Non-Profit and Established Business Relationship 
Calls 

I f  the Coininission prohibits making telephone solicitations to persons identified 

on a national DNC list, it miis/ as a matter of law excmpt calls by tax-cxeinpt non-protit 

organiations, as well as calls to “any pcrson with whom the caller has an established 

business rclationship.’’ Ptirs~iant to the TCPA, such calls are by definition exempt from 

the temi “tcleplione solicitation” and, thus, must also be exempt from any DNC 

requircnicnts. As discussed below, The DMA believes that, under the TCPA, the 

Coinmission may and slio~ild consider adopting other limited exceptions. The EBR and 

inon-profit cxemptions, however, arc expressly mandated by law and essential to The 

DMA’s proposal, as well as any other realistic proposal for a nationwide program. In 

addition, we note that some, but not all, statcs’ laws include non-profit or EBR 

cxeinptions and somc of the cxemptions are limited based on the duration of the 

rclationship or other factors. Thus, we reiterate that  the FCC must preempt state DNC 

rules, including those that do not include the TCPA exemption for non-profit and EBR 

calls as this agcncy defines those terms. 
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A consunicr’s request to be placed on a national DNC list should not terminate an 

EBR, nor should it preclude companies from fonniiiy new business relationships (except 

through tclephoiie solicitations). A consumer should, however, be permitted to terminate 

a n  EBR exemption (for purposes of ruture telephonc solicitations) by asking io be 

included 011 a conipany’s DNC list. These requirements must apply to all calls covered 

by tlic PCPA. 

C. A PROPOSAL FOR A “SUM OF THE STATES” DNC PROGRAM 

1 .  The Basic Franiework 

If the Commission establishes a nalioiial DNC database, The DMA proposes that 

i t  be comprised of individuals whose names are included in the databases of the 27 states 

that have implcineiited their own statewide DNC laws. To complement this database, 

however, consumers residing in states that have not enacted their own DNC laws would 

bc able to subinit a DNC request IO The DMA’s TPS, at no cost to the consumer, which 

would become part of the DNC. I n  addition, companies engaged in telephone solicitation 

should still be required to maintain company-specific lists;“’ among other things, this 

would ensure that consumers ~~ including existing customers ~ are able to indicate that 

ihcy do not want to receive calls from a particular organization without having to limit 

calls from all commercial firms. 

Subject to certain standard criteria and conforming requirements to ensure 

unifolmity for the national database, new DNC requests ( i .e , ,  names, numbers, and 

addresses) could be added to the national database via the states, pursuant to procedures 

,, , As diycussed above. howe\ ,cr .  (he Commissioli should reduce the retention period for company 
specific lists from IO ycars 10 fivc years. 
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that they have established. Updates to the national list could be made available to 

marketers or their agents as lhe slates creale them; each state would forward to the list 

adminis1rator, in  advance of the date on which Ihe national list is to be updated, 

identifying inforniation Tor each rcsidential telephone subscriber in its state who wants to 

bc addcd to the national list. Following release of the updated data, marketers would then 

update their own marketing data and reinovc individuals who are in the DNC database 

from their calling lists. The DMA proposes that names be maintained in the database for 

a period o f 5  years. Any national list should also be available to all types oC entities, as 

long as they certify that they will only usc it to comply with the DNC requirements. For 

instance, companies that provide marketing prospcets to direct sellers have interest in 

first “scrubbing” their prospcct data against states’ DNC lists to assist their seller-clients 

in  honoring statc-level DNC requests. Some statcs, however, limit access to their list to a 

narrowly defined group of “teletnarkekrs” or “tclephone solicitors.” The Commission 

should preempt sucli limits and avoid thcm in establishing a national list.@ 

The database should bc verified the Postal Service’s NCOA data, which the DMA 

currently uses for the TPS, to match name, number, and address. Given the rate at which 

numbers t u r n  over, it is essential that the database be refreshed often and with more than 

just a telephone number. Moreover, i t  is not enough to rely on automatic number 

idcntification (“ANI”) or bulk DNC subnlissions; they are subject to abuse and 

manipulation and are not sufticiently reliable to serve as a sole source of data for a valid 

DNC request. 

See, c g . ,  Ky .  Kev. Stal. Ann. 91 367.46351-46999 (Michie, 2002) (access limted to “merchants” 
or “telemaikcters;” “lcleniarketing companies” required to register with the Attorney General); 
Teiin. Comp. R. & Regs. Ch. 1220-4-1 1.01 (2001) (access limifed to “telephone solicitors” who 
regstel with the Tennessee Regulatory Aulhority); Ten. Bus. K: Com. Code Ann $ 5  43.002, 
4; 101 (Wcsf 2002) (acccss limited to “telemarketers”). 

<,! 
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l h e  Commission should outsource administration of the Sum of the States (or any 

other) DNC database. I n  fact, the .rCPA q u i r e s  thc Commission to select an outside 

entity Lo run it .  by providing that thc Commission’s regulations “shall . . . specify a 

nicthod by which the Commission will sclecl an entity to administer such database.”“J 

The legislative history i s  cqtially clear. The House Report accompanying H.R. 1304, a 

predccessor to what bccame the TCPA, states that by adopting this language (which was 

rctained through enactment of the TCPA), “the Committee intends that the Commission 

contract out, or enter into other arrangements, for the development and administration of 

thc national database, rather than administer i t  in-house.”@ As discussed below, The 

D M A  is willing to explore the possibility of serving as the list administrator. 

The Sum of the States concept satisfies thc requirements of the TCPA. As noted, 

the list can be and slio~ild bc made widely available lo promote compliance, yet the 

Commission can rcadily prohibit use of the list for any purposes other than furthering 

compliance with its DNC regulations. It would also satisfy the requirements of 

subsection (e)(2) of the TCPA, which provides that a state may not use any DNC 

database that does not include the part of a nalional database that relates lo that state.B 

Because the Sum of thc States database w#ould be comprised of state lists, each state list 

would, by definition, include its segment orthe national list. 

The Sum of the States framework would be a less costly method of developing a 

national list than starting anew, sincc a sizable percentage, and maybe even most of the 

names that will eventually be included in it already are included in  either a state list or the 

47 IJ.S.C. 9 227(c)(3)(A). 

H.R.  Rep. No. 102.317 (1991). 9 CIS H. 36323 

47 U.S.C. $ 227(e)(?). 

( J i  

I,, 

h i  
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TPS. I t  would cnable tclcphone solicitors or their agents to obtain a list covering each 

slatc ~ and comply with state and federal legal requirements ~ from a single source and in 

a uniform foniiat, which would help foster compliance. Enforcement would also be less 

burdensome for the Commission and for thc states than it would be with other 

approachcs. We anticipate that the states thal do have DNC laws would be required to 

submit thcir lists to the national database and would, in turn, assume primary 

responsibility for enforcing the DNC requirements as to aiiy prohibited calls to their 

citizens. Thus, the Sum of the Statcs approach also allows for more effective state 

enforceincnt, since individual states would already possess their own segment of the 

national list, and would he authorized to enforce compliance of the federal standard for 

interstalc calls without concern that they lack jurisdiction over interstate calls and out-of- 

state tclcphone solicitors. 

2. 

[f the Commission adopts the Sum of the States framework (or for that malter if it 

decides to adopt a different type of iiationwide DNC program), i t  would need to 

fonnulatc a detailed proposal and issuc it for further public comment, to refine and 

finaliie an operational plan. The Commission would need to consider, for example, 

cstablishing acceptable formats for submitting names and other identitication/verification 

data, privacy protections Ibr the data, ensuri i i~ that the list administrator is reimbursed to 

covcr its costs, as wcll as ensuring that stales recoup their costs in  supplementing the 

databasc with new names. The Commission would also need to consider means to help 

ensure access by pcrson with disabilities. 

Additional Proceedinqs and Public Comment 

In such proceedings, the Commission should also consider imposing alternative 

do-not-call requirements for certain industries or practices as permitted by the TCPA. 
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First, ccrtain newspapers and inagaxines, which are [he present-day equivalent of second- 

class mail permit holders, are statutorily entitled to special consideration. These entities 

do niaintain company-specific DNC lists and should be required to continue to do so. 

Howevcr, the TCPA specifically allows the Commission to consider, among other things, 

whcther different proccdures or incthods should apply lo “small businesses or holders o f  

second class inail permits.”0” I n  the years since Congress enacted the TCPA, the U.S. 

Poslal Scrvice has abandoned thc “second class mail” terminology, but il has retained the 

classification, which it no” calls Periodicals. Because Periodicals enjoy favorable 

postagc rates,“ thc standards lo qualify Tor a Peridocals mailing permit are stringent;“ 

not all “magarines” qualify and the Postal Service possesses and exercises the power to 

deny or revoke perniits in appropriate eases. 

These mailing permits exist because Congress recognized the core First 

Amendinent value o r  a free and unfettered press. Congress empowered the FCC to 

inipose less onerous do-not-call obligations for parallel reasons. Congress realized how 

closcly the con~mcrcial activities of ncwspapers and magazines, including telephone 

solicitation, ai-c tied to the frecdoni to express nowcommercial news and opinion. 

Newspapcrs and niagazines arc necessarily dependent on commercial activily to support 

their non-comtncrcial mission. And as a socicty we have reserved a special place for 

lhese publications given thcir importance in preserving one of this nation’s most 

cherishcd founding principles and fundamental rights. Thus, The DMA believes that  it is 

47  L.S.C. $ 227(c)(I)(C). 

3 0  L . S .  $3622(b)(8). 

They include. lor i i i s ~ ~ i i c e .  liniitntioiis on the ainounr of advertising that may be contained in an 
cligiblc publicalion. Doincwic f44[ii/ Chsificdion SchehIe.g 4 11. t et srq. 

(111 
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appropriate for thc Commission lo consider exempting entities that hold Periodicals 

niailing permits from thc obligalion to subscribe to any national DNC database. 

The TCPA also requit.es that the Commission consider alternatives to a national 

do-not-call list ror “local telephone solicitalions.”@ The lcgislative history of this 

provisioii makes clear thn1 lhc Commission is to consider less burdensome standards on 

cerlnin local calls, even i T  made by large companies with branch offices.’0 While i t  is 

clear that Congress did not inlend to empower the Commission to exempt completely all 

“local” calls, Ihcre is sound reason for t l ie  Commission lo establish requirements that are 

less oncrous than a national list for certain types of local markcters: Calls made by 

locally-based businesses i n  which the sale o f  goods or services is not completed and 

payneiit or authorization o r  paymrtil is no1 rcquircd u n t i l  after a face-to-face presentation 

or transaction. 

While such calls may technically fall within the definition o f  a “telephone 

solicitation,” Lo which a national DNC list would otherwise apply, these calls differ from 

other solicitations becausc thcy tncct two unique conditions. First, the purpose of such 

calls is not directly lo sell goods or services over the phone, but merely to make 

arraiigenients for a face-lo-face inccting, either at tlie consumer’s home or at the caller’s 

office, at which time (he transadion will be more fully explained and consummated. 

Consumers are, of course, free to decline the opportunity for an appointment. Second, 

V I  

7(1 

37 I:.S.c. 4 227(C)(I)(C) 

Jcr. i ’g ,  137 Cong. Rec.,  SI6204 (daily ed. Nov. 7, 1991) (colloquy berween Scnators Core and 
Pressler). Senator Goix asked wherhel a n  idelltical provision i i i  an earlier verslon o l  the TCPA 
would “apply to conrpaliies rha l  conduct business locally.. .regardless of the specific type of 
busincss Ihey conduct.” tic used a iiarional phorographer with local oftices as an example, and 
Senator Prcssler contirmcd that such a company would be covered by this provision. 
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the consumers are not dealing with an unknown merchant or an unknown entity.” ln 

fact, tlic colloquy between Senators Gore and Pressler i i i  the TCPA’s legislative history, 

which discusses the example o f  a national photographer with local offices, exactly fits 

both of these conditions. In  that casc, calls were made by the local branch orfice, hence 

local i n  character, and the transaction was not consummated until the consumer came to 

the sludio. The identical considerations support an exemption from national DNC 

rcqiiireinents Tor all busincsscs that are making local calls in which the transaction is not 

completed until after a face-to-Face presentation. 

Finally, the Commission niust address tlic process of selecting an adininislrator 

for a national database eithcr in a separate proceeding, or separate phase of this 

proceeding. The DMA is willing in principle to serve as administrator, given our 

exleiisive and successful expcrience with the TPS. As we noted above, The DMA has 

operated the TPS sincc 1985, consumers find i t  casy to use, and over 80-percent of TPS 

subscribers that we recently surveyed reported that i t  has reduced the number of 

unwanled solicitations that thcy receive. In addition, five states’ DNC laws currently 

require niarkcters to obtain h e  TPS.” In short, The DMA is uniquely qualified to serve 

as administrator and is w,illing to work with the Commission to examine that possibility. 

71 I d  (noting tha t  local businesses “bccoms part of the community, and are subject to the scrutiny Of 
h c  community, atid must I tvc by rheir rcputatioii in the comniunity”); see also 137 Cong. Rec. 
H I  1313 (Nov.  26, l 90 l ) ( s ta temen t  of Kep. Cooper) (“[T]eleniarkctcts making local calls already 
h a \ c  a11 accountability \ctthtn the conitnun~ty by vlrnle o f  their reputation as businesses and as 
individuals.”). 

Thcse five are; Conliccl~cut, C:onli. C h i .  Sral. $ 42.288a (2001); Malne, M e .  Rev. S(al. A n n  Tit. 
32  5 14716 (2002): Perulsylvania. 2002 Pa. Laws 24 (2002) (amendine P.L.911. No.147): 

-1 
I -  

I 

Vcrmont, Vt. Stat. Ann. 9 6 2464a(b)(2) (2002); and Wyoming, Wyo. Star. Ann. 5 40-12- 
3Ol(a)(vi i i )  (2001). 
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CONCLUSION 

Thc TCPA and h e  Comniission’s current regulations achieve a delicate balance. 

They empower coiisumcis lo inakc meaningful choices, and give them the tools to ensure 

those choices are honored. They also vest regulators ~ rederal and state ~ with authority 

to prevent abuses in the LISC of telemarketing. And, notwithstanding the burdens 

involved, they are flexiblc cnough to allow for continued growth of telemarketing. 

The Commission quite rightly notes that  the marketplace has changed in the years 

since it fii-st adopted its rules implementing the TCPA. Yet, we submit that nothing has 

cliaiiged so much that it warrants dramatic changes in the curent regulatory regime. 

Expcricnce has shown that Ihe retention period Tor DNC requests is too long; it should be 

rcduccd to 5 years. And consumer mobility and number chum ~ which are on the rise 

with no signs of abating ~~ make i t  important to allow companies to use NCOA to verify 

thc continued accuracy of a DNC rcquest. Consumers’ use of wireless technology has 

expanded considerably, but The DMA has just announced a new program to make 

available data that will enable marketers to suppress wireless telephone numbers from 

their marketing databases. Thus, even this change in the market does not warrant a 

cliange to thc existing regulalions. 

The Commission should step-up eliforcement of the current DNC requirements, 

and its efforts to educate c,onstimers about their right to ask a company not to call in the 

future. Thc DMA stands ready to explore ways in which i t  might partner with the 

Commission to enhance consumer outreach to achieve that goal. A national DNC list, 

however, simply is not necessary. Company-specific lists work. The TPS works. Indeed, 

the TPS is in many respects a “national” list h a t  already exists and, moreover, one that 
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companies and lion-profit organizations agree to honor voluntarily. 

mandated DNC list would not be an improvement over the current regime. 

A govemment- 

Noncthclcss, if the Coinmission proceeds with a national list, i t  must ensure that it 

establishes a t ru ly  m t i o t d  list: There must be a single database, with uniform 

cxcniptioiis for non-profit and established busincss relationship calls as mandated by thc 

TCPA, that applics to calls throughout the country. States niay be authorized to help 

protect their citi7,ens from rccciving unwanted telepllone solicitations, but their individual 

and disparatc requirements must  yield to federal preeminence. The DMA's Sum of the 

Slates proposal would achieve these goals, and provide clear and prediclable standards 

for both niarketcrs and C O I I S L I ~ C ~ S .  Short of leaving well enough alone, a Sum of the 

States approach is the best way to try to maintain the careful balance the Commission 

achieved 10 years ago. 
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